EXHIBIT C: REQUESTED WAIVERS
Note on Tribal immunity and limitations on state and Tribal jurisdiction:

As a general principle, the Tribe and its Members are immune from state regulations, and, as an
agency of the Tribe that operates on the Ute Mountain Ute reservation, the Kwiyagat Community
Academy is similarly immune. Additionally, the Tribe depends on the United States for essential
governmental services, such as law enforcement, emergency, and judicial services, and,
therefore, is limited in the extent in can conform those services to the typical design implemented
by the state. Likewise, the United States, by way of congressional regulation and judicial
interpretation, has limited the reach of states to enforce certain state regulations against tribes,
tribal members, and other Indians. Therefore, in the waivers below, when either the Tribe or the
state is unable to comply with or enforce a law that typically applies to state institute charter
schools, the Tribe endeavors to provide, at a minimum, the same rights and services for
Academy students, parents, and personnel as would be available in a state institute charter school
by codifying and implementing rules and protocols that serve the same essential functions as the
state regulations being requested to waive. The Tribe anticipates this will be a work-in-progress
and rules and regulations may have to be amended from time to time when improvements can be
made.

The Kwiyagat Community Academy requests waivers of the following state laws:

Automatic Waivers

State Statute Citation

Description

C.R.S. § 22-32-109(1)(f)

Local board duties concerning selection of staff and pay

C.R.S. § 22-32-109(1)(t)

Determine educational program and prescribe textbooks

C.R.S. § 22-32-110(1)(h)

Local board powers-Terminate employment of personnel

C.R.S. § 22-32-110(1)(i)

Local board duties-Reimburse employees for expenses

C.R.S. § 22-32-110(1)(j)

Local board powers-Procure life, health, or accident insurance

C.R.S. § 22-32-110(1)(K)

Local board powers-Policies relating the in-service training and official
conduct

C.R.S. § 22-32-110(1)(ee)

Local board powers-Employ teachers’ aides and other non-certificated
personnel

C.R.S. § 22-32-126

Employment and authority of principals

C.R.S. § 22-33-104(4)

Compulsory school attendance-Attendance policies and excused
absences

C.R.S. § 22-63-301

Teacher Employment Act- Grounds for dismissal

C.R.S. § 22-63-302

Teacher Employment Act-Procedures for dismissal of teachers

C.R.S. § 22-63-401

Teacher Employment Act-Teachers subject to adopted salary schedule

C.R.S. § 22-63-402

Teacher Employment Act-Certificate required to pay teachers

C.R.S. § 22-63-403

Teacher Employment Act-Describes payment of salaries

C.R.S. §22-1-112

School Year-National Holidays




Part I: Waivers Granted on February 10, 2021



Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
NON-PROFIT STATUS AND IMMUNITY FROM LIABILITY: C.R.S. § 22-30.5-
507(4)(a) (second sentence)

Rationale:

1) The Tribe has issued a Charter for the Kwiyagat Community Academy under the Tribe’s sovereign
authority, just as it has done for its enterprises on the Reservation.

2) The Charter serves the same function as Articles of Incorporation, setting forth significant corporate
functions such as notice, management authority, and board structure.

3) The Academy will be immune from liability just as the Tribe and its other chartered enterprises are
and is not subject to the orders of any court unless the charter allows. Ultra Vires suits are permissible
against tribal entities.

4) The Tribal Council has also adopted the By-Laws for the School Board of the Academy.

Replacement Plan: The Tribe issued a Charter for the Academy on November 18, 2020, by Tribal
Council Resolution Number 2020-183, a Tribal law.(Attachment B)

Duration of Waivers: The waiver will extend for the duration of the contract.

Financial Impact: Same as using Articles of Incorporation.

How the Impact of the Waivers Will be Evaluated: Measure the effectiveness of the governing
structure established by the Charter and amend as needed to provide the proper authorities and
guidelines.

Expected Outcome: The Academy will be a chartered, nonprofit entity of the Tribe with all the
sovereign protections of the Tribe.




Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
LOCAL BOARDS OF EDUCATION - DUTIES - PERFORMANCE
EVALUATION SYSTEM - COMPLIANCE: C.R.S. §22-9-106

Rationale:

1) The Kwiyagat Community Academy and its Head of School or designee must have the
ability to apply the Tribe’s policies when performing evaluations of all personnel. If any other
designated administrator does not have a Principal License, this should not preclude the
designated administrator from administering the evaluations under the direction of the Head of
School. The School Board must also have the ability to perform the evaluation for the school
leader.

Replacement Plan: The performance evaluation system at Kwiyagat Community Academy
will follow the Tribe’s Personnel Policies and Procedures Manual, which is included with the
application in Appendix H, for employment-related matters. The policy requires all employees
to be evaluated annually by their supervisors and directors, whether the employee is a licensed
professional, contractor, volunteer, or regular hire.

The Head of School evaluation plan is included in Appendix G. The staff evaluation plan is
included in Appendix C.

Employment contracts, if they are used, may also include additional requirements for
performance evaluation.

Duration of Waivers: For the term of the contract.

Financial Impact: Costs will be incurred by the Academy that may have been borne by the
district.

How the Impact of the Waivers Will be Evaluated: Monitor the suitability of the Tribe’s
policies and amend when needed.

Expected Outcome: Academy employees will receive employment regulations that are
substantively similar to any regulations that may be promulgated by this provision.




Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
BOARD OF EDUCATION - SPECIFIC DUTIES - COMPETITIVE BIDDING
C.R.S. §22-32-109(1)(b)

Rationale:
1) The Tribe utilizes its own procurement policies which are designed to comply with federal, state, and
private grant requirements.

Replacement Plan: The Tribe will follow Tribal procurement procedures that call for competitive
bidding procedures. (See Attachment D.)

Duration of Waivers: For the term of the contract.

Financial Impact: The costs should be about the same, and less when a Tribal entity can provide the
services.

How the Impact of the Waivers Will be Evaluated: Monitor competitive bidding for compliance with
standards and requirements established by the entity providing the funds.

Expected Outcome: There should be no substantive differences in implementation that would occur if
the provision were in effect.




Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
BOARD OF EDUCATION - SPECIFIC DUTIES - TOBACCO: C.R.S. §22-32-
109(1)(bb)

Rationale:

1) Certain forms of tobacco are used in Ute traditional ceremonies and pupils at the Kwiyagat
Community Academy will receive instruction in the proper use and respect of these tobaccos.

2) The use of cigarettes and other tobacco on campus will be governed by Tribal and Federal law and
school policy

Replacement Plan: The curriculum at Kwiyagat Community Academy will teach the proper use and
respect of tobacco during important traditional Ute ceremonies. School policy, which conforms with
Tribal and Federal law, addresses the possession and use of cigarettes and other tobacco products by
students and staff on campus. The Kwiyagat Community Academy’s policy on student possession of
drugs, alcohol and tobacco are in the Student and Parent Handbook, which is included with this waiver
request. (See Attachment A)

Duration of Waivers: For the term of the contract.

Financial Impact: The costs will be increased slightly for teaching an otherwise exempt practice.

How the Impact of the Waivers Will be Evaluated: Monitor pupil use of tobacco to ensure
compliance with Academy standards.

Expected Outcome: Pupils will learn the proper way to utilize tobacco in traditional Ute ceremonies.




Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
SUSPENSION, EXPULSION, AND DENIAL OF ADMISSION: C.R.S. §22-33-105
AND C.R.S. §22-33-106(4)

Rationale:

1) One of the main incentives for establishing the Kwayagat Community Academy is to respond to
parents of students in the district who are dissatisfied with the suspension and expulsion policies and
protocols of the district and the Academy intends to implement policies and protocols that utilize
traditional dispute resolution practices that are sensitive to the unique needs of Native American
students.

Replacement Plan: Kwiyagat Community Academy will use discipline policies and protocols that are
informed by traditional dispute resolution practices and are sensitive to the unique needs of Native
American students. These policies and protocols govern suspension, expulsion and denial, of
admission, including guidance for readmission and access to school where the victim is present. The
School Discipline Policy is in the KCA Student and Parent Handbook, which is included with this
waiver request, and conforms with Tribal and Federal law and policy. (See Attachment A.)

Duration of Waivers: For the term of the contract.

Financial Impact: Costs that would have been borne by the district will now be borne by the Tribe, the
United States, and the Institute.

How the Impact of the Waivers Will be Evaluated: Monitor student compliance with Academy rules
and regulations and enforcement while maintaining sensitivity to the unique experiences of Native
American families with school-aged children.

Expected Outcome: Pupils at the Academy will be disciplined in a manner that not only reflects the
values of the Tribe and its Members, but results in greater compliance, fewer disciplinary actions, and
successful academic progress.




Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
DISCRIMINATION IN EMPLOYMENT PROHIBITED: C.R.S. §22-61-102

Rationale:

1) The Kwiyagat Community Academy intends to provide to its pupils a strong education of Native
American culture, language and traditions and it is important that those persons instructing the students
in these practices and values understand the various religious practices of Native Americans, including
practices of the Native American Church, as well as, specific Ute and Ute Mountain Ute language and
cultural concepts. Therefore, when selecting and hiring individuals to teach about these customs and
traditions, it is important for the Academy to ask whether the applicant has experience with the Church
and other relevant religious affiliations. It is not required that the individual be a member of any
particular religious group, but it will be common for members of the Academy hiring team to ask about
the groups. Furthermore, the Tribe’s Personnel Policies and Procedures Manual requires that Ute
Mountain Ute tribal members have hiring preference, then other Native American Tribal Members and
then general population.

Replacement Plan: The Kwiyagat Community Academy will follow the Ute Mountain Ute Tribe’s
Personnel Policies and Procedures Manual, which is included as Appendix H of this application.

Duration of Waivers: For the term of the contract.

Financial Impact: Costs may be increased by the time and effort to make such inquiries.

How the Impact of the Waivers Will be Evaluated: None.

Expected Outcome: Applicants to the Academy may be asked about their knowledge and
understanding of certain Native American religions, language fluency and cultural protocols.




Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
TEACHER EMPLOYMENT, COMPENSATION AND DISMISSAL: C.R.S. §22-
63-201

Rationale:

1) The Tribe and Kwiyagat Community Academy will follow Tribe’s employment policy and
school policy to establish the rights, qualifications and conditions of its teachers. The Tribe’s
policies are suitable for promoting the goals and objectives of the Academy and protecting the
rights of employees.

Replacement Plan: The Academy may utilize principals and teachers from a wide variety of
backgrounds, including, but not limited to, teachers from out-of-state, teachers with a lapsed
Colorado certificate, persons with several years of successful teaching experience in a setting
not requiring a license, as well as persons with business, professional, and Ute cultural
experience. All employees of the school will be employed according to and receive the
protections of the Tribe’s Personnel Policies and Procedures Manual, which is included in this
application in Appendix H. All employees of the school will meet applicable fingerprinting and
background check requirements. All core instructional staff will meet the guidelines set forth in
the Colorado state ESSA plan, specifically (1) endorsement on a Colorado teaching license; (2)
holding at least a BA or higher in the relevant subject area; (3) completing 36 semester credit
hours in the subject matter in which the teacher teaches; or (4) passing a State Board approved
content exam in the relevant subject area. The Academy will ensure that non-core instructional
staff who do not meet one of these requirements will otherwise possess the relevant background
or skills to fill the needs of the Academy. Secondary content teachers and Special Education
Teachers will hold the requisite state licenses and endorsements. The school will report the
number of in-field/out-of-field teacher designations, years of experience of teachers, or any
other requirements promulgated by CDE.

The rights and responsibilities for teacher employment, compensation and dismissal are
described in Tribal and school policy, including the Tribe’s Personnel Policies and Procedures
Manual, which is included in this application in Appendix H.

Duration of Waivers: For the term of the contract.

Financial Impact: Costs should be the same.

How the Impact of the Waivers Will be Evaluated: Monitor the effectiveness of the Tribe’s
contracting protocols and amend as necessary.

Expected Outcome: Persons retained by the Tribe will be hired under contracts that meet the
Tribe’s requirements, as well as those of the state and the United States.




Non-Automatic Waivers: Statute Description and Rationale and Replacement Plan
TEACHER EMPLOYMENT, COMPENSATION AND DISMISSAL:
C.R.S. § 22-63-202 Teacher Employment, Contracts in Writing-Duration-Damage
Provision
C.R.S. § 22-63-203 Probationary Teachers-Renewal and Non-renewal of
Employment Contract
C.R.S. § 22-63-203.5 Nonprobationary Portability
C.R.S. § 22-63-205 Exchange of Teachers - Exchange Educator Interim
Authorization
C.R.S. § 22-63-206 Transfer of Teachers

Rationale:

1) The Tribe and Kwiyagat Community Academy will follow Tribal Personnel Policies and
Procedures Manual and school policy to establish the rights, qualifications and conditions of its
teachers.

2) In order to manage its own personnel, the Academy must be granted the authority to select
its own teaching staff, develop its own employment agreements and terms and conditions of
employment. The Academy will be operating differently from other schools with a unique
curriculum for which having the proper teaching staff is essential. No other school should have
the authority to transfer its teachers into the Academy or transfer teachers from the Academy to
any other schools.

Replacement Plan: The rights and responsibilities for teacher employment, compensation and
dismissal are described in Tribal and school policy, including the Tribe’s Personnel Policies
and Procedures Manual, which is included in this application in Appendix H. The Tribe does
not tolerate discrimination or harassment of employees and there will be no discrimination
shown toward any teacher or employee of the Academy in the assignment or transfer of that
teacher or employee based of sex, sexual orientation, marital status, race, creed, color, religion,
national origin, ancestry, or membership or non-membership in any group or organization.
Race includes hair texture, hair type, or a protective hairstyle that is commonly or historically
associated with race.

Duration of Waivers: For the term of the contract.

Financial Impact: Costs should be the same.

How the Impact of the Waivers Will be Evaluated: Monitor the effectiveness of the Tribe’s
contracting protocols and amend as necessary.

Expected Outcome: Persons retained by the Tribe will be hired under contracts that meet the
Tribe’s requirements, as well as those of the state and the United States.






































































































































































































































































































































































































